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Notice To Bidders/Proposers
Disadvantaged Business Enterprise (DBE) Program
and
DBE Participation Goal
The Department of Transportation (Caltrans) has set an overall annual DBE goal comprising of both race neutral and race conscious elements to be in compliance with Title 49, Code of Federal Regulations, Part 26 (49 CFR 26). This regulation requires that all recipients of United States Department of Transportation (USDOT), Federal Highway Administration (FHWA) Federal-aid shall establish an overall annual Disadvantaged Business Enterprises (DBE) goal. Caltrans is required to report to FHWA the DBE participation for all Federal-aid contracts each year so that the overall annual DBE goal attainment efforts may be evaluated. Caltrans encourages DBE participation in the performance of agreements financed in whole or in part with Federal funds.
Bidders and proposers are advised that Caltrans has established a Federally mandated overall annual DBE goal comprising both race neutral and race conscious elements to ensure equal participation of DBE groups specified in 49 CFR 26.5. In compliance with 49 CFR 26, Caltrans set a contract goal for DBEs participating in this solicitation expressed as a percentage of the total dollar value of the resultant agreement.
The DBE participation goal for this solicitation is             percent (            %).
To ensure applicable participation of the specified DBEs as defined in 49 CFR 26.5, this solicitation’s goal applies to the following certified DBE groups: African Americans, Asian-Pacific Americans, Hispanic Americans, Native Americans, Subcontinent Asian Americans, or Women. Only DBE participation will count toward the contract goal for this solicitation.
The attached DBE Information and Instructions for Bidders, Kform 15, and subsequent forms must be submitted with the bid, cost proposal, or price and/or rate schedule by the bid due date and time as indicated in the solicitation:
•         Disadvantaged Business Enterprise (DBE) Information (DOT ADM-0227F), and/or
•         Bidder/Proposer Disadvantaged Business Enterprise (DBE) Good Faith Efforts Documentation (DOT ADM-0312F)
Failure to complete and submit the required DBE information and forms will be grounds for finding the bidder/proposer non-responsive and cause for rejection of the bid or proposal (also refer to the solicitation, Section D, Special Programs).
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New Requirement effective February 28, 2011: The bidder or proposer awarded the Agreement shall complete and submit a 
                                                      , with each invoice as required in the Proposed Form of Agreement, Exhibit B, Budget Detail and Payment Provisions, and Exhibit D, Special Terms and Conditions.
Please read this Notice and Attachments very carefully as bidder or proposer is responsible to ensure bid submittal documents are complete and accurate.
I.         AUTHORITY AND BIDDER’S RESPONSIBILITY
This solicitation is subject to Title 49, Code of Federal Regulations, Part 26, 49 Code of Federal Regulation 26, entitled “Participation By Disadvantaged Business Enterprises In Department of Transportation Financial Assistance Programs”. 
Bidders/Proposers (bidder) shall be fully informed of the requirements of the regulations and Caltrans’ DBE Program developed pursuant to the regulations. It is the policy of the State of California, Caltrans, that DBEs, as defined in 49 CFR 26, be encouraged to participate in the performance of Agreements financed in whole or in part with Federal funds. The Bidder should ensure that DBE firms have an opportunity to participate in the performance of this solicitation and shall take all necessary and reasonable steps for this assurance. The bidder shall not discriminate on the basis of race, color, national origin, or sex in the award and performance of subcontracts.
Terms as used in this document:
•         ‘Caltrans’ means ‘State of California, Department of Transportation’
•         ‘Agreement’ also means ‘Contract’
•         ‘Bidder’ also means ‘proposer’ or ‘offerer’
•         ‘Work and NAICS Codes’ indicate the types of work DBE firms are certified to perform
It is the bidder’s responsibility to make work available to DBEs and select portions of work, services, or materiel needed from the Proposed Form of Agreement, Exhibit A, Scope of Work. The required work, services and/or materiel must be relevant to the DBEs’ work and NAICS codes to meet the contract goal for DBE participation in this solicitation or provide information to establish, that prior to bidding, the bidder made an adequate Good Faith Effort (GFE) to meet the goal.
To be eligible for award of the Agreement, the bidder shall demonstrate that the contract goal for DBE participation was met or that, prior to bidding, an adequate GFE to meet the goal was made. Final determination of goal attainment or GFE by the bidder will be at Caltrans’ discretion.
Bidder is cautioned that even though its submittal indicates it will meet the stated DBE goal, its submittal should also include its GFE documentation along with DBE goal information to protect its eligibility for award of the Agreement in the event Caltrans, in its review, finds that the goal has not been met.
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II.         SUBMISSION OF DBE INFORMATION AND PARTICIPATION
In order to be considered a responsible and responsive bidder, the bidder must meet the contract goal and/or make a GFE to meet the contract goal for DBE participation as established for this Agreement (refer to Section III, DBE Certification Requirements, Section 4). Bidder shall submit the attached form(s).
•         Disadvantaged Business Enterprise (DBE) Information (DOT ADM-0227F). The DOT ADM-0227F must be downloaded at 
•         Bidder/Proposer Disadvantaged Business Enterprise (DBE) Good Faith Efforts Documentation (DOT ADM-0312F). THE DOT ADM-0312F must be downloaded at 
Bidder shall provide sufficient documentation to demonstrate adequate GFEs were made. For disqualification examples, refer to the Instructions to Bidder/Proposer on page 1 of the DOT ADM-0312F.
III.         DBE CERTIFICATION REQUIREMENTS
It is the bidder’s responsibility to be fully informed regarding the requirements of 49 CFR 26 and Caltrans’ DBE Program developed pursuant to the regulations. Particular attention is directed to the following:
1.         A DBE must be a small business firm defined pursuant to Section 3 of the Federal Small Business Act and certified through the California Unified Certification Program (CUCP). A DBE firm is a DBE certified through CUCP. In accordance with 49 CFR 26, the DBE must be certified by bid opening date of the Invitation For Bid, the Request For Proposal, or the Architectural and Engineering Request For Qualifications, before credit may be considered toward meeting the DBE goal. It is the bidder’s (prime contractor’s) responsibility to verify that DBEs are certified by accessing the CUCP database.
2.         The CUCP database includes DBEs certified from all certifying agencies participating in the CUCP. If a firm is certified that cannot be located on the database, please contact the Caltrans Office of Civil Rights (OCR) at
(916) 324-1700. 
3.         Access the CUCP database from the Caltrans OCR web site at: 
•         Follow instructions on the screen (read about NAICS definitions below)
•         Links to “Instructions/Tutorial” links are also located on this page
•         Searches can be performed by one (1) or more criteria
•         Click on Access DBE Query Form
•         “Search” is located at the bottom of the query form
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Resources to Obtain a List of Certified DBEs for Caltrans Solicitations
Contractors bidding on Caltrans solicitations with a contract goal for DBE participation may contact the DBE supportive services consultant or obtain lists of certified DBEs from the CUCP database referenced above.
NAICS Work Codes and Work Descriptions
The North American Industry Classification System (NAICS) work codes are used to identify the type of work performed by DBEs. You will need to have the NAICS work code numbers before querying. The United States (US) Census Bureau has developed cross-references from Standard Industrial Classification codes to the NAICS codes. More information for work areas related to NAICS 237310 Highway, Street, and Bridge Construction, can be found at the following location:
https://dot.ca.gov/programs/civil-rights/dbe-search.
How to Obtain a List of Certified DBEs without Internet Access
If you do not have Internet access, Caltrans also publishes a yearly directory of certified DBE firms extracted from the online database. A copy of the directory of certified DBEs may be ordered from OCR by calling (916) 324-1700.
4.         In order to be considered a responsible and responsive bidder, the bidder must meet the contract goal and/or make a Good Faith Effort (GFE) to meet the contract goal for DBE participation established for the Agreement. The bidder can meet this requirement in one of two ways:
a.         Meet the contract goal and document commitments for participation by DBE firms.
b.         If the contract goal is not met or is partially met, the bidder must document an adequate GFE.
5.         A bidder (prime contractor), who is not a certified DBE, will be required to document one (1) or a combination of the following:
a.         The bidder will meet the contract goal for DBE participation through work performed by DBE subcontractors, suppliers, or trucking companies.
b.         Prior to bidding, the bidder made an adequate GFE to meet the contract goal for DBE participation.
6.         A certified DBE may participate as a prime contractor, subcontractor, joint venture partner, as a vendor of material or supplies, or as a trucking company.
7.         A certified DBE bidder not bidding as a joint venture with a non-DBE is required to document one (1) or more of the following:
a.         The DBE bidder will meet the goal by performing work with its own forces.
b.         The bidder will meet the contract goal for DBE participation through work performed by DBE subcontractors, suppliers, or trucking companies.
c.         Prior to bidding, the bidder made adequate GFEs to meet the contract goal for DBE participation.
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8.         A DBE joint venture partner must be responsible for specific Agreement items of work, or portions thereof. Responsibility means actually performing, managing, and supervising the work with its own forces.
9.         The DBE joint venture partner must share in the capital contributions, control, management, risks and profits of the joint venture. The DBE joint venture must attach and submit the joint venture agreement with the DOT ADM 0227F as instructed on page 2 of the form.
10.         A DBE must perform a Commercially Useful Function (CUF), pursuant to 49 CFR 26, i.e., must be responsible for the execution of a distinct element of the work and must carry out its responsibility by actually performing, managing, and supervising the work involved. To perform a CUF, the DBE must also be responsible for material and supplies to be used on the Agreement for negotiating price, determining quality, and quantity, installing (where applicable), and paying for the material itself.
11.         The bidder (prime contractor) shall list only one subcontractor for each portion of work as defined in its bid/proposal and all DBE subcontractors must be listed in the bid/cost proposal list of subcontractors.
12.         Any dollar amount of work, service or supplies proposed for DBE participation can be counted only once. That is, any further subcontracting or spending for DBE work, service or supplies already credited once for DBE participation cannot be counted again.
13.         A prime contractor who is a certified DBE is eligible to claim all of the work in the Agreement toward the goal except that portion of the work to be performed by non-DBE subcontractors.
14.         If the bidder performs and documents an adequate GFE to meet the goal, the award cannot be denied on the basis that the bidder failed to meet the goal.
IV.         CREDIT:  MATERIAL – SUPPLIES – TRUCKING COMPANIES
A.         CREDIT FOR MATERIEL OR SUPPLIES PURCHASED FROM DBEs WILL BE AS FOLLOWS:
1.         If the material or supplies are obtained from a DBE manufacturer, 100 percent of the cost of the material or supplies will count toward the DBE goal.
2.         A DBE manufacturer is a firm that operates or maintains a factory or establishment that produces, on the premises, the material, supplies, articles, or equipment required under the Agreement and of the general character described by the Agreement.
3.         If the material or supplies are purchased from a DBE regular dealer, 60 percent (60%) of the cost of the material or supplies will count toward the DBE goal.
4.         A DBE regular dealer is a firm that owns, operates, or maintains a store, warehouse, or other establishment in which the material, supplies, articles, or equipment of the general character described by the specifications and required under the Agreement are bought, kept in stock, and regularly sold or leased to the public in the usual course of business.
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5.         To be a DBE regular dealer, the firm must be an established, regular business that engages, as its principal business and under its own name, in the purchase and sale or lease of the products in question. A person may be a DBE regular dealer in such bulk items as petroleum products, steel, cement, gravel, stone or asphalt without owning, operating or maintaining a place of business as provided in this paragraph if the person both owns and operates distribution equipment for the products.
6.         Any supplementing of regular dealer’s own distribution equipment shall be a long-term lease Agreement and not on an ad-hoc or Agreement by Agreement basis.
7.         Packagers, brokers, manufacturers’ representatives, or other persons who arrange or expedite transactions are not DBE regular dealers within the meaning of this paragraph.
8.         Credit for materiel or supplies purchased from a DBE which is neither a manufacturer nor a regular dealer will be limited to the entire amount of fees or commission charged for assistance in the procurement of the materiel and supplies or fees or transportation charges for the delivery of materiel or supplies required on a job site, provided the fees are reasonable and not excessive as compared with similar fees charged for services. The cost of materiel or supplies is not counted toward the DBE goal in this instance.
B.         CREDIT FOR DBE TRUCKING COMPANIES WILL BE AS FOLLOWS:
1.         The DBE must manage and supervise the entire trucking operation for which it is responsible on a particular Agreement and there cannot be a contrived arrangement for the purpose of meeting the DBE goal.
2.         The DBE must itself own and operate at least one fully licensed, insured, and operational truck used on the Agreement.
3.         The DBE will receive credit for the total value of the transportation services it provides on the Agreement using trucks it owns, insures, and operates using drivers it employs.
4.         The DBE may lease trucks from another DBE firm, including an owner-operator who is certified as a DBE. The DBE who leases trucks from another DBE receives credit for the total value of the transportation services the lessee DBE provides on the Agreement.
5.         The DBE may also lease trucks from a non-DBE firm, including an owner-operator. The DBE who leases trucks from a non-DBE is entitled to credit only for the fee or commission it receives as a result of the lease arrangement. The DBE does not receive credit for the total value of the transportation services provided by the lessee, since these services are not provided by a DBE.
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6.         A lease must indicate that the DBE has exclusive use and control over the truck. This does not preclude the leased truck from being used by others during the term of the lease with the consent of the DBE, as long as the lease gives the DBE absolute priority for use of the leased truck. 
7.         Leased trucks must display the name and identification number of the DBE.
V.         USE AND/OR TERMINATION OF PROPOSED DBEs
If awarded the Agreement, the successful bidder must use the DBE subcontractor(s) and or supplier(s) proposed in its bid/proposal. 
The Contractor may not substitute, add or terminate a subcontractor, supplier or, if applicable, a trucking company, listed in the original bid/proposal without the prior written approval of the Contract Manager and only as allowable as specified in the Agreement. This includes work that a prime contractor can perform with its own forces, or with a non-DBE firm, or another DBE firm.
Prior to the termination request, the prime contractor must notify the DBE, in writing, of the intent to terminate, allowing for five (5) days of response time in opposition of the rejection.
The prime contractor must have good cause in which to terminate the DBE firm. A good cause includes:
1.         The DBE fails or refuses to execute a written contract.
2.         The DBE fails or refuses to perform the work consistent with normal industry standards.
3.         The DBE fails or refuses to meet the prime contractor’s nondiscriminatory bond requirements.
4.         The DBE becomes bankrupt or has credit unworthiness.
5.         The DBE is ineligible to work because of suspension and debarment.
6.         It has been determined that the DBE is not a responsible contractor.
7.         The DBE voluntarily withdraws, with written notification, from the contract.
8.         The DBE is ineligible to receive credit for the type of work required.
9.         The DBE owner dies or becomes disabled resulting in the inability to perform the work on the contract.
10.         Or other documented compelling reason.
The Contractor must make an adequate GFE to find another certified DBE subcontractor to substitute for the original DBE. The GFE shall be directed at finding another DBE to perform at least the same amount of work under the Agreement as the DBE that was substituted or terminated to the extent needed to meet the established contract goal for DBE participation.
The requirement that DBEs must be certified by the bid opening date does not apply to DBE substitutions after award of the Agreement. Substitutions of DBEs after award must be certified at the time of the substitution or addition.
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VI.         AWARD
Award of the Agreement will be in accordance with the respective solicitation.
The bidder awarded the Agreement shall be responsible for implementing the applicable requirements of 49 CFR 26 in performance of the Agreement.
The bidder awarded the Agreement shall complete and submit Disadvantaged Business Enterprises Utilization Report, ADM-3069, with each invoice as required in the Proposed Form of Agreement, Exhibit B, Budget Detail and Payment Provisions and Exhibit D, Special Terms and Conditions.
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